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3. European protection of human rights

3.4  Other human rights conventions concluded 
in the framework of the Council of Europe

In addition to the Convention for the Protection of Human Rights and Fundamental 

Freedoms and its protocols, there are other international treaties being concluded under 

the aegis of the Council of Europe as well. ‘European Convention for the Prevention 

of Torture and Inhuman or Degrading Treatment or Punishment’ (hereinafter: ECPT) 

and its two protocols are of a great importance. ECPT was signed in 1987 and all CoE-

members have ratifi ed it until now. Article 3 of the ECHR regulates the ‘prohibition 

of torture’ principle as follows: ‘no one shall be subjected to torture or to inhuman 

or degrading treatment or punishment.’ ECPT in fact was drafted to promote the 

enforcement of article 3 by establishing a special monitoring body called the ‘European 

Committee for the Prevention of Torture and Inhuman or Degrading Treatment or 

Punishment’ (hereinafter: CPT). CPT is authorized to conduct visits in institutions 

where persons are deprived from their liberty to examine the treatment of such persons 

and each State is obliged to permit such visits. Members of CPT are chosen from 

individuals having specifi c knowledge on human rights issues including especially areas 

covered by ECPT and the number of members are equal to the number of States Parties 

to the Convention. CPT makes reports on its work to the Committee of Ministers each 

year. It is important to know, no reservations are allowed to make to the provisions of 

ECPT. 

For combating against traffi  cking in human beings, the ‘Convention on Action 

against Traffi  cking in Human Beings’ was adopted in 2005 of which fourty-two of 

the CoE-members are a party to. Th is treaty makes an emphasis on the prevention of 

such acts and oblige the contracting parties to pursue this phenomenon by any means. 

Finally, the ‘Convention on preventing and combating violence against women and 

domestic violence’ (hereinafter: ‘Istanbul Convention’) needs to be stressed. Adopted 

in 2011, the Istanbul Convention has been ratifi ed by eleven CoE-members so far. 

Th e primary aim of this Convention is to eff ectively combat against the violence 

against women including domestic violence as well, and for achieving this, the Istanbul 

Convention launched a special monitoring tool called the ‘Group of experts on action 

against violence against women and domestic violence’ or as it is commonly known: 

‘GREVIO’. GREVIO is – inter alia – authorized to make general recommendations to 

the States Parties to the Istanbul Convention on the implementation of it.

3.5 Th e European Court of Human Rights

Th e European Court of Human Rights (hereinafter: ECtHR or the ‘Strasbourg Court’) 

was set up by the ECHR and it started to function in 1959. ECtHR had no exclusive 

role in implementing the legal body under the aegis of ECHR until 1998 when Protocol 

11 completely revised the control mechanism and abolished the European Commission 

of Human Rights. Instead of describing the historical evolution of this system, this 
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chapter mainly concentrates on the contemporary legal background of ECtHR. Section 

II of ECHR deals with the composition, the structure and the proceedings of the 

ECthR. 

ECtHR functions on a permanent basis being a permanent international court of 

justice primarily responsible for observing the engagements undertaken by the States 

Parties to ECHR and its protocols. Th e seat of ECtHR is in Strasbourg, France and 

that is why the Court is often dubbed informally as the ‘Strasbourg Court’. Th e Court 

may, however, perform its functions elsewhere in the territories of the member States 

of the Council of Europe.

3.5.1 Composition of the Strasbourg Court

Composition of the ECtHR is based on the ‘one judge per member state’-principle, which 

means the number of judges equal to the number of States Parties to the ECHR but it 

is not necessary that a judge elected on behalf of a given State Party to be the national 

of that State Party. San Marino or Liechtenstein sometimes nominates non-nationals 

as ECtHR-judges. It is not necessary also for judges to be a national of a European 

country. A judge elected once on behalf of Liechtenstein was a Canadian national. Th e 

Parliamentary Assembly of the Council of Europe elects the judges with respect to each 

States Parties to the ECHR by a majority of votes cast from a list of three candidates 

(in alphabetical order) nominated by the State Party. In the Court’s view, any of the 

States Parties may withdraw and replace a list of candidates for the post of judge at the 

Court, but only on condition that they do so before the deadline set for submission of 

the list to the Parliamentary Assembly. After that date, the High Contracting Parties 

will no longer be entitled to withdraw their lists. Th e selection of the three candidates 

nominated by the given State has to refl ect the principles of democratic procedure, 

transparency and non-discrimination.

Important to know, in the absence of a real choice among the candidates submitted 

by a state party to the Convention, the Assembly rejects lists submitted to it. In addition, 

in the absence of a fair, transparent and consistent national selection procedure, the 

Assembly may reject such lists.

 t candidates should possess an active knowledge of one offi  cial language of 

the Council of Europe and a passive knowledge of the other, and the offi  cial 

languages of the CoE (and certainly that of the Court) are English and French 

(‘language requirement’); According to the Court’s view, even though not 

mentioned explicitly, the language requirement ‘can be legitimately considered 
to fl ow implicitly from’ the wording of the ECHR;

 t Gender balance which means that among the tree candidates both sexes should 

be represented (‘gender requirement’), however the ECthR in one of its 

advisory opinions noted, that ‘where a State had taken all the necessary and 

appropriate steps with a view to ensuring that the list contains a candidate of 

the under-represented sex, but without success, and especially where it has 
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followed the Assembly’s recommendations advocating an open and transparent 

procedure involving a call for candidatures, the Assembly may not reject the list 
in question on the sole ground that no such candidate features on it.’

 t when submitting the names of candidates to the Parliamentary Assembly, 

States should describe the manner in which they were selected (requirement of 

transparency’);

Th e Parliamentary Assembly urges the governments of member states to set up 

appropriate national selection procedures to ensure that the authority and credibility 

of the ECtHR are not put at risk by ad hoc and politicized processes in the nomination 

of candidates.

Th e Parliamentary Assembly worked out a model curriculum vitae for candidates 

seeking election to the European Court of Human Rights. Before electing, each 

nominees are being interviewed by the Sub-Committee on the Election of Judges to 

the European Court of Human Rights of the Committee on Legal Aff airs and Human 

Rights of the Parliamentary Assembly. 

In addition there are other requirements directly stemming from the ECHR:

 t Judges should be of high moral character (‘moral requirement’); and they must 

be holders of a law degree:

 t Th ey must either possess the qualifi cations required for appointment to high 

judicial offi  ce (‘professional requirement’); or

 t Th ey must be jurisconsults of recognized competence (‘professional 

requirement’).

After entering into force, Protocol 15 will add a new criterion to those enumerated 

above, as follows: 

 t Candidates shall be less than 65 years of age at the date by which the list 

of three candidates has been requested by the Parliamentary Assembly (‘age 

requirement’). Besides, there is no age of candidacy (a minimum age for 

instance) of any kind to become a judge of the ECtHR.

After electing them, they sit on the Court in their individual capacity and during 

their term of offi  ce they shall not engage in any activity which is incompatible with 

their independence, impartiality or with the demands of a full-time offi  ce; all questions 

arising from the application of this paragraph shall be decided by the Court. According 

to the Court’s Rules the judges shall not during their term of offi  ce engage in any 

political or administrative activity or any professional activity which is incompatible 

with their independence or impartiality or with the demands of a full-time offi  ce. Each 

judge shall declare to the President of the Court any additional activity. In the event of 

a disagreement between the President and the judge concerned, any question arising 

shall be decided by the Plenary Court. 

Judges are elected for a non-renewable term of nine years in accordance with the 

amendments of Protocol 14. Terms of offi  ce of the judges expire automatically when they 
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reach the age of 70, albeit this rule will be repealed by Protocol 15. Before taking up offi  ce, 

each elected judge at the fi rst sitting of the Plenary Court at which the judge is present 

or, in case of need, before the president of the Court, take an oath or make a solemn 

declaration. Th e judges shall hold offi  ce until replaced. An elected judge holds offi  ce 

until a successor has taken the oath or made the declaration. However, they continue 

to deal with such cases as they already have under consideration. Summing up the fact 

mentioned before, terms of offi  ce of a judge can be ceased due to the following matters: 

 t By completing the period of nine years;

 t Reaching the age of 70 (this rule will be repealed by Protocol 15);

 t Resignation;

Judges can resign at any time by a written notifi cation forwarded to the president 

of the Court, who transmits this notifi cation to the Secretary General of the Council 

of Europe.

 t Death;

 t Dismissal from offi  ce

Any judge may set in motion the procedure for dismissal from offi  ce. Th e plenary 

Court must hear the judge intended to be dismissed and by a majority of two-thirds 

the plenary Court may dismiss the judge if he or she has ceased to fulfi l the required 

conditions for holding that offi  ce. 

3.5.2 Offi  ce holders, bodies and organs of the ECthR

3.5.2.1 President of the ECtHR

Th e president of the ECtHR is elected by the Plenary Court from among the judges of 

ECtHR for a once renewable term of three years by an absolute majority of the elected 

judges who are present by a secret ballot. Th e President is the supreme offi  ce holder of 

the Court. Th e president of the Court has the following functions:

 t Directing the work and the administration of the Court;

 t Representing the Court;

 t Contacting with the authorities of the Council of Europe;

 t Presiding at the meetings of the Plenary Court;

 t Presiding at the meetings of the Grand Chamber;

 t Presiding at the meetings of the Panel of Five Judges;

 t Taking part in the consideration of cases being heard by Chambers only if he or 

she is the judge elected in respect of a Contracting Party concerned.

3.5.2.2 Vice-President(s) of the ECtHR

Th e two Vice-Presidents are elected by the Plenary Court under the same conditions 

and terms as the President of the Court. Th e Vice-Presidents of the Court assist the 

President of the Court. Th ey take the place of the President if the latter is unable to 
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carry out his or her duties or the offi  ce of President is vacant, or at the request of the 

President. Th ey also act as Presidents of Sections.

3.5.3 Sections of the Court

Sections are administrative entities of the Court which refer to geographical distribution 

and the gender balance and also the diff erent legal systems of the CoE-members. Each 

judges must be a member of a Section. Th ere shall be four Sections at least, while 

currently there are fi ve of them. Sections are set up by the Plenary Court on the motion 

of the President of the ECtHR. In, addition of the ‘regular’ Sections, there is a Filtering 

Section composed of the judges are allowed to sit as a single-judge as well. 

3.5.3.1 Presidents of Sections

Th e two Vice-Presidents of the Court are ex offi  cio presidents of Sections and the other 

presidents of the Sections are elected by the Plenary Court. Presidents of Sections 

preside the Sections and the Chambers and direct the Section’s work. Th ey are ex offi  cio 

members of the Bureau. 

3.5.3.2 Bureau

Th e Bureau of the Court is composed of the President and the Vice-Presidents of the 

Court and the Presidents of the Sections. Th e main task of the Bureau is to assist the 

President in carrying out his or hers duty in directing the work and the administration 

of the Court. Bureau also coordinates between the Sections and it can forward any 

questions to the Plenary Court.

3.5.3.3 Plenary Court

Th e Plenary Court is the supreme organ having non-judicial functions of the ECtHR 

presided by the President of the Court. Obviously, each judges are members of the 

Plenary Court. Functions of the Plenary Court are:

1. Electing the President, one or two Vice-Presidents, the Presidents of the Sections 

and the Chambers of the Court, the Registrar and one or more Deputy Registrars;

2. Setting up Sections and Chambers;

3. Adopting the Rules of the Court;

4. Making request to the Committee of Ministers to reduce the number of judges 

in Chambers from seven to fi ve.

5. Dealing with questions fi led by the Bureau.

Sessions of the Plenary Court are convened by the President when it is required. 

If atl least the one-third of the judges so request, the President should convene the 
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session of the Plenary Court. In addition, at least once a year the Plenary Court must 

be convened for dealing with administrative matters. Quorum of the Plenary Court is 

the two-thirds of the elected judges. 

3.5.3.4 Registry

Th e Court has a Registry consisted of Section Registries equal to the number of Sections 

set up by the Court and of the departments necessary to provide legal and administrative 

background to the Court. In fact the Registry is functioning as the offi  ce of the Court. 

Besides, the President of the Court has his or hers own offi  ce. Mainly lawyers, translators 

and technical and administrative staff  work at the Registry. Currently, more than six 

hundred people work for the Registry. Registry is headed by the Registrar. Th e Registry 

has a library and also an archives. 

Registrar and Deputy Registrars
Registrar and the two Deputy Registrars are elected for a renewable term of fi ve years 

by the Plenary Court from among candidates of a high moral character and they must 

possess the legal, managerial and linguistic knowledge and experience necessary to carry 

out the functions attaching to the posts. Th e election process of these offi  ce-holders is 

the same as the process of electing the President or the Vice-Presidents of the Court. 

Core functions of the Registrar are:

 t Operating the work of the Registry under the authority of the President of the 

Court;

 t Having custody of the archives of the Court;

 t Being the channel for communications and notifi cations made by or addressed 

to the ECtHR.

Non-judicial Rapporteurs
According to the ECHR, when sitting in a  single-judge formation, the ECtHR is 

assisted by rapporteurs who function under the authority of the President of the Court. 

Th ey form part of the Registry. Th ese ‘non-judicial rapporteurs’ are being appointed by 

the President of the Court on a proposal by the Registrar. Heads and deputy heads of 

the Sections of the Registry (‘Section Registrars’ and ‘Deputy Section Registrars’) are ex 

offi  cio acting as non-judicial rapporteurs. Non judicial Rapporteurs are not be confused 

with ‘Judge Rapporteurs’. 

According to the provisions of the ECHR:

“[T]o consider cases brought before it, the Court shall sit in a  single-judge 
formation, in committees of three judges, in Chambers of seven judges and in 

a Grand Chamber of seventeen judges.”
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3.5.3.5 Grand Chamber

Grand Chamber consisted of seventeen judges (and at least three substitute judges) 

is the principal judicial organ of the ECtHR. Members of the Bureau (permanent 

members) and the judge elected in respect of a State Party (ad hoc member) concerned 

are ex offi  cio members of the Grand Chamber. If a Chamber relinquishes its jurisdiction 

under certain circumstance in favor to the Grand Chamber in a given case, the President 

of the Chamber concerned become also a member (ad hoc member) of the Grand 

Chamber. If a party refers the case to the Grand Chamber after the judgment of the 

Chamber, the Chamber’s president become a member of the Grand Chamber (ad hoc 

member). Th e remaining seats in the Grand Chamber are allocated from case to case 

by drawing of lots by the President of the Court and in the presence of the Registrar. In 

case of advisory proceedings only the members of the Bureau act as ex offi  cio members of 

the Grand Chamber. If the case is referred to the Grand Chamber by the Committee of 

Ministers to decide whether a particular state fulfi ls its obligation to enforce a judgment, 

the judges of the Committee or the Chamber that delivered the judgment are also acting 

as ex offi  cio members of the Grand Chamber.

Panel of Five Judges
Th e Panel of Five Judges is the body of the Grand Chamber having the function to fi lter 

cases that referred to the Grand Chamber by parties of that case after the judgment 

of the Chambers. As a rule, members of the Panel of Five Judges are the President of 

the Court, two presidents of Sections designated by rotation and two other judges 

designated by rotation. 

3.5.3.6 Chambers

Chambers are composed of seven judges and constituted from Sections. President of 

the Chambers are the presidents of Sections. In addition the judge elected on behalf 

of the state concerned in the procedure is also an ex offi  cio member of the Chamber. 

Th e other members of the Chamber are designated by the president of the Section on 

a rotational basis. Number of members of the Chambers can be decreased from seven to 

fi ve for a fi xed period if on the motion of the Plenary Court the Committee of Ministers 

of the CoE unanimously decides so. 

3.5.3.7 Committees

Committees can be set up within each Chambers for a fi xed period of twelve months 

by rotation among the members of each Section. Total number of committees to be set 

up is decided on by the President of the Court. 
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3.5.3.8 Single Judges

Single judges are elected judges of the Court who are – if sitting as single judges – 

responsible for fi ltering the applications on grounds of the admissibility criteria. Single 

judges are appointed by the President of the Court and there are some ex offi  cio single 

judges. When sitting as a single judge, a judge cannot examine any application against 

the State Party in respect of which that judge has been elected.

3.5.3.9 Ad hoc Judges

Ad hoc judges can be nominated by the States Parties in the same manner as ‘ordinary’ 

judges. When an elected judge in respect of State Party concerned is ‘unable to sit in 

the Chamber, withdraws, or is exempted, or if there is none, the President of the Court 

shall choose an ad hoc judge, from a list submitted in advance by the Contracting 

Party containing the names of three to fi ve persons whom the Contracting Party has 

designated as eligible to serve as ad hoc judges for a renewable period of two years.’

3.5.3.10 Common-interest Judges

In case of two or more States Parties have common interest either as applicants or 

respondents, the President of the Court may call on them to appoint a common-interest 

judge acting on behalf one of the States Parties concerned. Common-interest judges 

are ex offi  cio members of the judicial formation in which the case of the States Parties 

having common interest is to be debated. 

3.5.4 Proceedings of the ECtHR

According to the provisions of the ECHR, the ECtHR has jurisdiction to all matters 

concerning the interpretation and application of the ECHR and the protocols thereto 

which are referred to it. In the question of whether the ECtHR has a jurisdiction or 

not, the Court decides. 

Procedures of the Court can be initiated by fi ling a complaint at the Registry. Th is 

means also there is no procedure ex offi  cio at the ECtHR. Th ere are two main types of 

procedures of the Court:

 t Adversary procedure (‘inter partes procedure’) or

 t Advisory procedure.

3.5.4.1 Adversary procedure at the ECtHR

Adversary procedure can be initiated either by individuals (‘individual application’) or 

a State Party (‘inter-state cases’). While applicants can be both individuals and States 

Parties, only States Parties can be respondents in this type of procedure. 
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Individual applications
Any individual claiming to be the victim of a violation by one of the States Parties of 

the rights set forth in the ECHR or its protocols may submit an application to the 

ECtHR. Th e term ‘individual’ covers any person, non-governmental organization and 

group of individuals. States Parties must not hinder in any way the eff ective exercise 

of this right. Before applying so, individuals should meet with certain preconditions 

called the admissibility criteria.

Th e Admissibility Criteria
ECtHR rejects any application which it considers inadmissible at any stage of the 

proceedings. Th e application can be inadmissible on three type of grounds:

 t Inadmissibility on procedural grounds;

 t Inadmissibility on grounds relating to the Court’s jurisdiction; and

 t Inadmissibility based on the merits.

Inadmissibility on procedural grounds 
Th e ECtHR consider an application inadmissible on the following grounds: 

 t Non-exhaustion of domestic remedies;

According to the generally recognized rules of international law, exhaustion of 

domestic remedies in such situations is an obligation stemming from customary rules 

that was recognized – inter alia – by the case law of the International Court of Justice 

and it was confi rmed by other international treaties, too. ECtHR is not an appellate 

body of the domestic judiciary but it has only a  subsidiary function in this sense. 

Primary aim of this admissibility criterion is that the human rights violations should 

be remedied at domestic. Lack of eff ective and available domestic remedy in a given 

case, the applicant can directly apply for the ECtHR.

 t Non-compliance with the time-limit;

Th ere is a reasonable time-limit in which the victim of the alleged human rights 

violation should fi le his or hers application to the Court. Accordingly, the complainant 

must apply for the Court within a period of six months from the date on which the 

fi nal domestic decision in his or hers case was taken. After entering to force, Protocol 

15 will decrease this time-limit to four months. Starting point of the time period runs 

from the date on which the applicant and/or his or her representative has suffi  cient 

knowledge of the fi nal domestic decision. If there is no eff ective remedy available the 

time-limit runs from the date on which the act complained of took place or the date 

on which the applicant was directly aff ected by or became aware of such an act or had 

knowledge of its adverse eff ects. 

 t Anonymous application;

ECtHR does not deal with any application that is anonymous. 

 t Redundant application;
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ECtHR does not deal with any application that is substantially the same as a matter 

that has already been examined by the Court. An application is considered as being like 

this, where the parties, the complaints and the facts are identical. 

 t Application already submitted to another international body;

ECtHR does not deal with any application that has already been submitted to 

another procedure of international investigation or settlement and contains no relevant 

new information. 

 t Abuse of the right of application.

Th e following facts can be constituted as the abuse of the right of application: 

misleading information, use of off ensive language, violation of the obligation to keep 

friendly-settlement proceedings confi dential; application manifestly vexatious or devoid 

of any real purpose; and some other cases. 

Inadmissibility on grounds relating to the Court’s jurisdiction
Th e Court declares inadmissible an application if it is incompatible with the provisions 

of the ECHR or its protocols. Th is relates to the question of whether the Court has 

a jurisdiction to decide, or not. Th e following aspects have relevance in connection 

with this issue: 

 t It is required, the alleged violation of the ECHR or its Protocols to have been 

committed by a Contracting State or to be in some way attributable to it 

(‘rationae personae’);

 t It is not possible to bring an application against an individual (‘rationae 

personae’);

 t Applicants must be individuals in the sense of the provisions of the ECHR 

(‘rationae personae’);

 t Applicant must be able to show that they are victim of the alleged violation 

(‘rationae personae’);

 t Applications can be brought only against states or international organizations 

that are parties to the ECHR or its protocols concerned (‘rationae personae’);

 t Th e alleged violation had to be taken place within the jurisdiction of the 

respondent State or in territory eff ectively controlled by it; (’rationae loci’);

 t If the alleged violation was taken place in dependent territory of the respondent 

state, it is inevitable the state concerned made a declaration before the application 

was lodged, in which it extended the application of ECHR to the dependent 

territory in question; (‘rationae loci’);

 t Firstly, the alleged violation should be occurred after the ECHR or its protocol 

concerned entered into force and also after the ratifi cation of the respondent 

state; (rationae temporis’)

 t Th e right that was allegedly violated must be protected by the ECHR or its 

protocols (’rationae materiae’).
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Inadmissibility based on the merits
Inadmissibility of the application can be established in two cases:

 t Th e ECtHR declares inadmissible any individual application if it is manifestly 

ill-founded; or

 t Th e applicant has not suff ered a signifi cant disadvantage.

Proceedings at the Court
Th e offi  cial languages of the ECtHR are the English and the French language. However, 

in case of individual applications, all communications between the applicants and the 

Court may be carried out in one of the offi  cial languages of the Council of Europe until 

the respondent has been given notice of the application. As a rule, after the respondent 

latch on to the proceeding the language of the procedure is one of the offi  cial languages 

of the Court. States Parties are represented by agents, who can call for the assistance 

of advocates or advisers. Individuals are either by represented or represent themselves 

in the initial stages of the proceedings. As a rule, individuals must be represented by 

advocates authorized to practice in any of the States Parties and resident in the territory 

of one of them, or any other person approved by the President of the Chamber after 

the respondent had been notifi ed about the application. 

First of all, a single judge examines the application on whether it is admissible. If he 

or she fi nds the application inadmissible based any of the criteria mentioned above, the 

ECtHR rejects the applications and the decision on admissibility is fi nal. If the single 

judge considers the application admissible, he or she forwards it either to a Committee 

or a Chamber for further examination. Both the Committee and the Chamber can 

consider the application as inadmissible at any stage of the proceedings and reject the 

application. Decision on rejecting an application is fi nal. If the application is admissible 

and it relates to an issue that is already the subject of the well-established case law of 

the ECtHR the Committee judge on the merits. One of the Chambers will render 

the judgment in any other cases. As a rule, the judgments of both the Committees 

and the Chambers are fi nal. Judgments of Chambers are not fi nal, if – under certain 

circumstances – the Grand Chamber renders a judgment. Th e Grand Chamber decides 

in the most important cases having the possibility to render judgments in the occasions, 

as follows: 

 t Relinquishment of jurisdiction;

Any of the Chambers may relinquish its jurisdiction in favor of the Grand Chamber 

in a case pending before it that raises a serious question aff ecting the interpretation 

of the Convention or its protocols, or where the resolution of a question before the 

Chamber might have a result inconsistent with a judgment previously delivered by the 

Court. Th e Chamber is not allowed to relinquish its jurisdiction if one of the parties 

to the case objects this step. After the Protocol 15 enters into force, the parties to the 

case cannot object the relinquishment any more. 

 t Referral to the Grand Chamber;
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After the Chamber rendered a judgment in a case, any party to that case may request 

the case be referred to the Grand Chamber within three months from the date of the 

judgment if certain conditions occur. A panel of fi ve judges of the Grand Chamber 

shall accept the request if the case raises a serious question aff ecting the interpretation 

or application of the Convention or the protocols thereto, or a serious issue of general 

importance. If the panel accepts the request, the Grand Chamber shall decide the case 

by means of a judgment.

 t Decision on issues whether a State Party refuses to abide by a fi nal judgment 

in a case to which it is a party.

Th is question can be referred to the Grand Chamber by the Committee of Ministers 

and by a majority of two-thirds. If the Grand Chamber fi nds a violation of the obligations 

of a State Party, it refers the case to the Committee of Ministers for consideration of 

the measures to be taken. All these judgments and decisions of the Grand Chamber 

are fi nal. Final judgments and decisions of any kind are to be published. Reasons must 

be given for judgments as well as for decisions of any kind. Any judge may deliver 

a separate opinion if he or she, in whole or in part does not agree with the judgment. 

States Parties to the case undertake to abide by the fi nal judgment of the Court.

Inter-State cases
According to the provisions of the ECHR, any State Party may refer to the ECtHR any 

alleged breach of the provisions of the Convention and its protocols by another State 

Party. Chambers have jurisdiction to make decisions in inter-state applications. Inter-

State cases are extremely rare as compared to individual applications. Only seventeen 

applications of this kind have been fi led so far.

3.5.4.2 Advisory procedure

Similarly to many other international courts or tribunals, the ECtHR is also authorized 

to deliver advisory opinions under certain circumstances. Aim of the advisory procedure 

is to deal with legal questions concerning the interpretation of the ECHR and its 

protocols. Such opinions shall not deal with any question relating to the content or 

scope of the concrete human rights defi ned in the ECHR and its protocols or with any 

other question which the Court or the Committee of Ministers might have to consider 

in consequence of any such proceedings as could be instituted in accordance with the 

Convention. Only one organ of the Council of Europe is entitled to request an advisory 

opinion, namely the Committee of Ministers. Under the relevant provisions of ECHR 

the Committee of Ministers may request an advisory opinion by a majority vote of 

the representatives entitled to sit on the Committee. Request for an advisory opinion 

should indicate fully and precisely the question on which the opinion of the ECtHR 

sought and the date on which the Committee of Ministers adopted the decision on 

this issue. Besides, the rquest for an advisory opinion should also contain the name and 

address of the person appointed by the Committee of Ministers to give the ECtHR any 
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explanations which it may require in this case. States Parties are allowed to make written 

and oral comments in the advisory proceeding to the question asked by the Committee 

of Ministers. It is the duty of the Grand Chamber to decide on the admissibility of 

the request and also to deliver the advisory opinion. Contrary to judgments, advisory 

opinions have no binding eff ect but they are communicated to the Committee of 

Ministers. Similarly to judgments, advisory opinions are reasoned as well. Only in three 

occasions were the Court called up to deliver an advisory opinion so far, while only two 

of them felt within the jurisdiction of the ECtHR. One of the cases was related to the 

question of whether the ECHR’s criteria for offi  ce of the judges are exhaustive, while 

the other was concerning on the issue whether the list of judges submitted by a State 

Party could be revoked or not. 

Th e system of the advisory procedure will be signifi cantly improved by Protocol 

16 if it enters into force. Highest courts and tribunals may request advisory opinions 

from the Court under the new provisions on questions of principle relating to the 

interpretation or application of the rights and freedoms defi ned in the Convention or 

in the protocols. Possible highest courts and tribunals include only those which were 

authorized by doing so by the declaration of States Parties made at the time of singing 

or ratifying Protocol 16. In addition, these tribunals and courts are allowed to request 

such advisory opinions only in the context of cases pending before them. When sending 

the request, courts or tribunals should indicate the reasons for the request and provide 

the relevant legal and factual background of the pending case. After checking the request 

by the Panel of Five Judges, the Grand Chamber delivers the advisory opinion. Such 

advisory opinions are not binding either.

3.5.5  Execution of judgments and decisions of the European Court 
of Human Rights

In case of adversary procedures, the execution of the Court’s judgments and decisions 

becomes a question of vital importance.

Under the European Convention of Human Rights (Articles 46 and 39, Paragraph 

4), states party have undertaken the obligation to comply with fi nal judgments of the 

European Court of Human Rights, if it fi nds violations of the Convention. Th e same 

obligation is applicable to the cases, where a Court decision takes note of friendly 

settlement of a dispute.

Th e execution of decisions and judgments of the Court, and the adoption of the 

necessary execution measures needed for that is supervised by the Committee of 

Ministers of the Council of Europe. Th is is the most important political body of 

the Council of Europe, made up of ministerial representatives of the governments of 

the 47 member states, representing its whole political community. For this task, it is 

assisted by a separate department, the Department for the Execution of Judgments 

of the Court, which operates within the Directorate General of Human Rights and 

Rule of Law.
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While states are under unconditional legal obligation to remedy the violations found 

by the Court, they enjoy a considerable margin of appreciation regarding the means 

they have to apply. Th e reason is, that many times the actual cases are so diff erent that 

it would be nearly impossible to provide for a general solution, applicable to each and 

every situation. Th at is the reason, why the Convention itself does not address explicit 

and detailed solutions. Methods of execution of judgments are decided by the state 

concerned, but it has to calculate with the strict supervision of the Committee of 

Ministers, which generally does not allow states to ignore this obligation of theirs. If 

needed, even the Court itself can assist the execution of the judgment, this is the case 

in particular with the pilot-judgment procedure, which is to be used in situations of 

some major structural problems, resulting in a big number of human rights complaints 

against a particular state.

Depending on the case the Court’s judgment was brought on, execution measures 

to be taken may be of individual or of general nature.

Individual measures are of utmost important as the primary aim of the execution of 

a judgment is to end the human right violation in the situation and provide remedy 

to the maximum possible extent for its negative consequences for the applicant. Th e 

most often method is the ordering of the payment of any sum by the Court as just 

satisfaction or in case of friendly settlement, according to the agreement between the 

parties. For the case of a late payment, a default interest to be paid is ordered by the 

Court’s practice. However, in a lot of cases monetary compensation can not adequately 

handle the consequences of a violation, what’s more, they would not help the prevention 

of other violations, for this reason, the Committee of Ministers has to make sure that 

the states’ authorities remedy the violation by any other individual measures capable to 

achieve this goal. Even the judgments of the Court themselves may contain additional 

recommendations, if it is deemed to be necessary.

Individual measures may be (examples):

 t reopening of criminal proceedings with a result or procedural elements found 

to be contrary to the Convention;

 t reopening of any other offi  cial proceedings with a result or procedural elements 

found to be a violation of human rights recognised by the Convention;

 t revocation of expulsion orders that are found to be contrary to the Convention, 

for example with which the applicant would be exposed to the risks of torture 

or ill-treatment, in the country of destination;

 t restoration of contacts between children and parents separated either unlawfully 

or in a manner or due to a procedure later found a violation of the Convention.

General measures may be needed not only to execution judgments, but also to 

prevent possible violations of similar nature. Th ese can be changes of legislation, 

changes in the practice of state authorities or the case law of domestic courts or other 

measures. In some cases the interpretation of the domestic constitution may depend 

on the Court’s decisions, as states’ constitutions usually provide for the supremacy of 

norms of international law, and legally binding judgments delivered as a result of an 
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adversary procedure are considered to be authoritative interpretations of the provisions 

of the Convention, having the same legal binding power. Whatever the solution applied 

by the states, eff ectiveness of these possible domestic remedies is of utmost importance.

Application of general measures may be considered obligatory by the states in 

situations, when it seems obvious from an actual case, that a similar cases will produce 

the same result in front of the Court. Still, in can be seen that sometimes states may tend 

to pre-calculate possible consequences of their actions, for example non-application of 

general measures, rather taking the risk of more lost cases – especially if the Court’s 

decision meets considerable resistance from the state’s political actors.

In many states domestic authorities are responsible for giving direct eff ect to the 

Court’s judgments and overall practice. On one hand, this is very useful as execution 

is not fully subject to the government, rather the (theoretically) independent judiciary. 

In these cases, publication and dissemination of the Court’s practice (translated and 

commented, if necessary) is also needed to ensure proper application and the existence 

of eff ective domestic remedies.

As mentioned earlier, the Committee of Ministers is responsible for supervision of 

the execution of judgments and decisions of the European Court of Human Rights. 

Every case is held under supervision right until it gets closed by the required measures, 

and affi  rmed by a fi nal resolution from the Committee. Th is proceeding starts with the 

Court’s judgments and decisions becoming fi nal. At this time, states have to inform 

the Committee about the measures they plan to take or have taken, which “action 

plan” is later evaluated in an “action report”. Th e supervision process provides for an 

additional very important possibility that serves the interests not only of the applicants, 

but the whole community and European system of human rights: the applicants, NGOs 

and the National Institutions for the promotion and protection of Human Rights 

can submit communications in writing, which my draw the Committee’s attention to 

possible malpractices or non-compliance of the states.

Th e execution of results of advisory procedures is a diff erent issue: as these do not lead 

to a legally binding decision, this question does not seem to be important. However, it 

is important to mention that advisory opinions have a very important role in forming 

the Court’s own practice, state practice, and with the entering into force of Protocol 

16, even the directly the practice of states’ domestic courts.

3.6 Th e European Union and Human Rights

3.6.1 A historical development

When the EU’s predecessor, the European Economic Community was founded in 1957, 

the protection of human rights was not seen as being a priority of the organization. 

Th e founding member states of the EEC were also members of the Council of Europe 

and they assumed international undertakings on human rights protection under the 

European Convention on Human Rights. At the core of integration process within the 
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EEC economic interests prevailed and little attention was paid to the question of human 

rights. Besides the existing international standards elaborated within the Council of 

Europe, each EEC member state was considered to have a solid constitutional structure 

for guaranteeing the protection of human rights, thus this question was considered to 

be irrelevant within the EEC. Nonetheless serious concerns emerged for the respect for 

fundamental rights in the activities of Community institutions, since these institutions 

were supranational in their character and in this way were not bound by the national 

constitutional law of any of its member states. Th e risk existed that EEC bodies may 

violate fundamental rights of individuals guaranteed them under their own domestic 

law and under CoE European Convention without there being a remedy against such 

violations. 

Th ese worries have become even more visible after the European Court of Justice 

(ECJ) proclaimed the principle of the supremacy of Community law over the domestic 

law of member states (Costa v. ENEL Case, 1964). Th is doctrine was challenged by 

various domestic courts on constitutional basis and as a reaction to these concerns the 

ECJ held in a series of decisions that fundamental rights are enshrined in the general 

principles of Community law protected by the Court and inspired by the constitutional 

traditions of member states (Stauder v. Ulm Case, 1969). Th e European Court of 

Justice was established in the EEC as a judicial forum entitled to interpret Community 

law and to take decisions in the legal disputes between community institutions and 

member states. Individuals and companies were also entitled to submit complaints 

at the ECJ against community institutions in disputes related to the application of 

community law. Under its legal authority the ECJ could set up the basic principles for 

the respect for human rights within the EEC even if special provisions on fundamental 

rights were missing for a long time in community law. Th is caused serious problems in 

understanding the specifi c content of human rights protection in the EEC. 

For the fi rst time, the Single European Act (1987) adopted the view of taking 

the European Convention as a basis in the EEC as well, and explicitly referred to 

the ECHR. In its Preamble it stated that signing states are determined “…to work 

together to promote democracy on the basis of the fundamental rights recognized in 

the constitutions and laws of the Member States, in the Convention for the Protection 

of Human Rights and Fundamental Freedoms and the European Social Charter, 

notably freedom, equality and social justice”. A big step was taken on this road with 

the establishment of the European Union in 1992 by the Maastricht Treaty. Th e 

Treaty of European Union made human rights an obligation of the Union. Later, the 

Treaty of Amsterdam (1999) formally incorporated human rights by requiring that the 

“union shall respect fundamental rights, as guaranteed by the European Convention 

(…) as general principles of Community law” (at that time Art. 6). Parallel with these 

internal developments, the respect for human rights has become – in the so-called 

1993 Copenhagen Criteria on membership – one of the political preconditions for any 

candidate country’s accession to the EU. Still in its external relations, the EU is seen as 

a powerful promoter of human rights. Human rights clauses are included in more than 

fi fty trade or aid agreements stipulated by the EU with foreign states. Th e European 
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Parliament is also active in this fi eld, since 1998 it has issued annual reports on human 

rights in the world. Th ese reports help determine the EU’s bilateral and multilateral 

policies with non-member states. 

Th e Treaty of Amsterdam introduced a new non-discrimination provision in Article 

13 EC, which expressly confers legislative competence on the Community to combat 

discrimination based on sex, racial or ethnic origin, religion or belief, disability, age, 

or sexual orientation. For its part, the ECJ also contributed to the strengthening of 

the principle of non-discrimination (among others see Defrene v. Sabena Case 1976; 

Mangold v. Helm Case 2005), and it also decided in cases which deal with freedom of 

religion, association and expression. Th e Treaty of Amsterdam also introduced a sanction 

mechanism for those member states which do not comply with the fundamental values 

of the European Union.

As it is formulated today under Art. 2:

”Th e Union is founded on the values of respect for human dignity, freedom, 

democracy, equality, the rule of law and respect for human rights, including the 

rights of persons belonging to minorities.

Th ese values are common to the Member States in a society in which pluralism, 

non-discrimination, tolerance, justice, solidarity and equality between women 

and men prevail.”

According to present Art. 7:

“On a reasoned proposal by one third of the Member States, by the European 
Parliament or by the European Commission, the Council, acting by a majority of 

four fi fths of its members after obtaining the consent of the European Parliament, 

may determine that there is a clear risk of a serious breach by a Member State of the 

values referred to in Article 2. Before making such a determination, the Council 
shall hear the Member State in question and may address recommendations to it, 

acting in accordance with the same procedure. Th e Council shall regularly verify 

that the grounds on which such a determination was made continue to apply.” 

As a real sanction under this provision those member states that are found in “serious 

and persistent breach” of these values are threatened that

“(…) the Council, acting by a qualifi ed majority, may decide to suspend certain 

of the rights deriving from the application of the Treaties to the Member State 
in question, including the voting rights of the representative of the government 

of that Member State in the Council.” 

Th e Lisbon Treaty (2007) was innovative in diff erent aspects in developing human 

rights protection within the EU. First of all, the Treaty proclaims under Art. 6:
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“(2) Th e Union shall accede to the European Convention for the Protection of 
Human Rights and Fundamental Freedoms. Such accession shall not aff ect the 
Union’s competences as defi ned in the Treaties. 

(3) Fundamental rights, as guaranteed by the European Convention for the 

Protection of Human Rights and Fundamental Freedoms and as they result 
from the constitutional traditions common to the Member States, shall constitute 

general principles of the Union’s law.”

Even if the accession of the EU raises some legal problems – like the relation of 

the European Court of Human Rights to the Court of Justice, or the exceptional 

participation, representation of the EU in the CoE Committee of Ministers – it is 

usually seen as an important step towards a unifi ed European human rights regime.

Secondly the Treaty incorporated into primary EU law the European Charter of 

Fundamental Rights.

3.6.2 Th e Charter of Fundamental Rights of the European Union

Th e Council (representing the governments of member states) decided to elaborate 

a Charter of Fundamental Rights in 1999 at its meeting in Köln. Th e Charter was 

adopted – as a legally non-binding declaration – in 2000 at Nice as a joint declaration 

of the Council, the European Parliament and the European Commission. Later during 

the drafting of the European Constitution the Charter was incorporated in the Treaty 

as Chapter II of the Constitution. Since the Constitution of the EU was rejected in 

France and the Netherlands by referendum, it did not enter into force. Th e Lisbon 

Treaty replacing the failed Constitution reaffi  rmed that “the Union recognises the rights, 

freedoms and principles set out in the Charter of Fundamental Rights of the European 

Union (…) which shall have the same legal value as the Treaties” (Art. 6). Nonetheless 

the same article also reaffi  rms that “the provisions of the Charter shall not extend in 

any way the competences of the Union as defi ned in the Treaties.” 

Th e Preamble of the Charter expresses its aim “to strengthen the protection of 

fundamental rights in the light of changes in society, social progress and scientifi c and 

technological developments by making those rights more visible in a Charter” and by 

reaffi  rming those rights deriving

“from the constitutional traditions and international obligations common to the 
Member States, the Treaty on European Union, the Community Treaties, the 
European Convention for the Protection of Human Rights and Fundamental 

Freedoms, the Social Charters adopted by the Community and by the Council 
of Europe and the case-law of the Court of Justice of the European Communities 
and of the European Court of Human Rights.”
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Th e rights enlisted in the Charter are divided into six categories (chapters): dignity, 

freedoms, equality, solidarity, citizens’ rights, and justice. Chapters I-III and VI 

basically restate the rights enshrined in the ECHR, but in some parts the Charter 

goes beyond the Convention guarantees: for example the Charter recognises the right 

to conscientious objection to military service (Art. 10(2)) and one may fi nd other 

rights expressly mentioned in these chapters of the Charter but not incorporated in 

the Convention. Th ese rights include: a prohibition on traffi  cking in human beings 

(Art. 5(3)); protection of personal data (Art. 8); respect for academic freedom (Art. 

13); freedom to conduct a business (Art. 16); and rights of the child, elderly and 

disabled (Arts. 24-26). It is likely that the most innovative approach of the Charter is 

refl ected in “Citizens’ Rights” under Chapter V. Th is chapter off ers a broad catalogue of 

political rights and principles of democratic governance: the right to vote and to stand 

for offi  ce in domestic and European Parliament elections (Arts. 39-40); the right to 

good administration (Art. 41); the right of access to documents (Art. 42); the right to 

petition (Arts. 43-44); and the right to diplomatic and consular protection (Art. 45). 

3.6.3 Th e Fundamental Rights Agency

Th e Fundamental Rights Agency (FRA) has been built upon the former European 

Monitoring Centre on Racism and Xenophobia (EUMC), established by Council in 

1997. Th e EUMC’s task was to provide the Community and its Member States with 

objective, reliable and comparable information and data on racism, xenophobia and 

anti-Semitism in the EU. Th e FRA was established in 2007 with a more extended 

mission. Th e FRA is requested to provide the EU institutions and Member States with 

independent, evidence-based advice on fundamental rights. Th e FRA works as a special 

agency of the EU and performs the following main tasks: 

 i) collecting and analysing objective and reliable information and data on the situation 

of fundamental rights in the EU; 

 ii) developing reliable methodology for comparative analysis of the data;

 iii) executing and funding research activities and publication of scholar reports on 

issues related to the protection of fundamental rights

 iv) providing assistance and expertise, writing reports and recommendations upon 

request – or on its own initiative – for the European Council, the European 

Commission or the European Parliament; 

 v) communicating and raising rights awareness, establishing good relations with the 

civil society in promoting the culture of fundamental rights. 

Th e FRA maintains particularly close links with the European Commission, the 

European Parliament and the Council of the European Union and also with other 

international organisations, such as the Council of Europe, the United Nations (UN) 

and the Organization for Security and Co-operation in Europe (OSCE). To fulfi l its 

mission it is also important to keep good contacts with governments, civil society 
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organisations, academic institutions, equality bodies and National Human Rights 

Institutions (NHRIs).

FRA covers the EU and its 28 Member States. In addition, candidate countries can 

participate in the work of the Agency as observers (Turkey, the FYROM – Former 

Yugoslav Republic of Macedonia), following a decision by the relevant Association 

Council determining the particular nature, extent and manner of their participation in 

FRA’s work. Th e Council may also invite countries that have concluded a Stabilisation 

and Association Agreement with the EU to participate in FRA.

3.7  Th e Organisation for Security and Co-operation 
in Europe and Human Rights

Th e Conference on Security and Co-operation in Europe was created by the Helsinki 

Final Act in 1975 by 33 European states, including the Soviet Union, the USA and 

Canada as well. Th e original mission of the CSCE was to off er a political forum for 

discussion of security and human rights issues in Europe bridging all European states 

independently of their deep ideological divides. After the collapse of the socialist bloc, 

the CSCE became in 1994 the Organisation for Security and Co-operation in Europe. 

Today the membership of the OSCE has grown to 57 nations, covering much of the 

Northern Hemisphere. Th e CSCE made signifi cant contribution to the extension of 

international human rights principles in the socialist countries and this special mission 

on strengthening human rights protection has not changed in the past 25 years either. 

Th e experiences of the Cold War enabled the OSCE to continue to play a major role 

– often in close co-operation with the Council of Europe – in today’s Europe and to 

infl uence human rights policies in many diff erent states. 

Th e Helsinki Final Act is a massive document consisting of four chapters or so-called 

“baskets”. Human rights issues are dealt with primarily in Basket I that proclaimed the 

guiding principles. Among these two deal with human rights: Principle VII (respect 

for human right and fundamental freedoms) and Principle VIII (equal rights and self-

determination of peoples). I 1989 the Vienna Concluding Document consolidated 

the subject of human rights. It also established a mechanism for dealing with non-

observance by states with their human dimension commitments. Th e Copenhagen 

Document (1990), the Moscow (1991) and Helsinki (1992) Documents also extended 

the scope of the Mechanism to make it more eff ective. Today this Mechanism consists of 

various processes including negotiations, mediation, and fact-fi nding. OSCE missions 

of experts and rapporteurs are assisted by the OSCE Offi  ce for Democratic Institutions 

and Human Rights (ODIHR). 

Th e OSCE catalogue of rights is largely diff erent from that of traditional human 

rights treaties – like the ICCPR, the IESCR or the European Convention on Human 

Rights – in that, besides proclaiming basic individual human rights it also deals with 

the rights of minorities, rule of law issues, democratic values, elections, etc. Th us OSCE 

commitments cover a broad set of democratic and human rights values. 
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OSCE undertakings do not have a legally binding character. Member States consider 

OSCE documents as non-binding instruments proclaiming political commitments. 

Th is implies that any Member State violating these commitments will face political but 

not legal consequences. Still, even if non-compliance will not have legal implications, 

it could have serious political repercussions. Nevertheless OSCE instruments even 

without legally binding force proved to be a useful tool for national and international 

NGOs seeking to promote the protection of human rights.

 


